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RUTAN & TUCKER, LLP 
Michael Rubin (State Bar No. 62588) 
mrubin@rutan.com 
18575 Jamboree Road, 9th Floor 
Irvine, CA  92612 
Telephone: 714-641-5100 
Facsimile: 714-546-9035 
 
ANAHEIM CITY ATTORNEY’S OFFICE 
Kristin A. Pelletier (SBN 155378) 
Senior Assistant City Attorney 
kpelletier@anaheim.net 
200 S. Anaheim Boulevard, Suite 356 
Anaheim, California  92805 
Telephone: 714-765-5169 
Facsimile: 714-765-5123 
 
Attorneys for Respondent  
CITY OF ANAHEIM 

JAMS ARBITRATION 

 

SANTIAGO GEOLOGIC HAZARD 
ABATEMENT DISTRICT, a political 
subdivision of the state of California, 
 

Claimant, 
 

vs. 
 
CITY OF ANAHEIM, 
 

Respondent. 
 

JAMS Reference No. 1200059076 
 
 
Hon. Nancy Wieben Stock (Ret.) 
 
DECLARATION OF MICHAEL RUBIN 
 
Arbitration Date: January 30, 2023    
Time: 9:00 a.m.  
 
 
 

 
I, Michael Rubin, declare as follows: 

1.  I am a senior partner in the law firm of Rutan & Tucker, LLP and have been practicing 

law in Orange County, California since I joined Rutan & Tucker in 1974.  I am a member in good 

standing of the State Bar of California and licensed to practice law before all courts of the State of 

California.  The matters stated herein are within my own personal knowledge, unless stated 

otherwise, and if required to, I could competently testify thereto. 

2.  In 1993, approximately 464 individuals, representing ownership of approximately 249 

separate parcels of real property in Anaheim Hills, some within what was later found to be the 

Santiago Landslide boundaries and some outside of those boundaries, filed 15 separate lawsuits 

against the City of Anaheim (“City”) and several other defendants for inverse condemnation, 

Exempt from Filing Fee per 
Government Code § 6103 
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negligence, nuisance, dangerous condition of property, failure to discharge mandatory duty, 

fraudulent concealment and strict products liability.  All of the Plaintiffs were represented by the 

same law firm, Pillsbury, Madison & Sutro.  The 15 cases were consolidated as Delmonico v. City 

of Anaheim. (“Delmonico Lawsuit”).  I served as the lead attorney for the City in the defense of 

the 15 consolidated cases and in the prosecution of cross-complaints in the Delmonico Lawsuit. 

3.   The Delmonico Lawsuit was filed after ground deformations associated with the 

Santiago Landslide accelerated in January 1993 during massive rainstorms that hit Orange County.  

The rainstorms wreaked damage throughout Orange County causing the California Governor to 

proclaim a state of emergency in Orange County and ultimately causing President Clinton to 

declare Orange County a disaster area.  The City also declared a state of emergency and defined 

the area of the Santiago Landslide a “Disaster Area”.   

4.  Pursuant to this declaration, the City took emergency actions including the installation 

(within publicly owned and privately owned properties) and operation of a system of vertical and 

horizonal wells to lower ground water levels for the area, as well as installation of observation 

wells, piezometers, manometers and other devices to measure ground water levels and ground 

movement as well as facilities to power the equipment and to discharge the withdrawn ground 

water (“Dewatering Facilities”).  The intent and result of the operation of the Dewatering Facilities 

was to lower groundwater levels and thereby stop further earth movement.  By February 15, 1993 

gross earth movement ceased. 

5.  I was intimately involved in the settlement negotiations of the Delmonico Lawsuit.  In 

1998, after a series of preliminary rulings in the Delmonico lawsuit and the deposition testimony 

of a neutral court appointed geologist, settlement negotiations ensued between the City and the 

Delmonico lawsuit plaintiffs (and other parties to the lawsuit).   Part of the settlement discussions 

involved the proposal for the City to initiate the formation of a geological hazard abatement 

district (“GHAD”) which would take ownership of the Dewatering Facilities and become 

responsible for funding, operating, monitoring, maintaining and repairing the Dewatering 

Facilities to prevent reactivation and abate movement of the Santiago Landslide.  One issue in the 
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settlement negotiations between the City and the plaintiffs was how much of the settlement dollars 

would be allocated towards funding the district, if it were formed.   

6.  I proposed on behalf of the City to the Plaintiffs’ attorneys that $8 million of the 

settlement funds in the proposed settlement with the Plaintiffs be directed towards funding the 

proposed GHAD and its proposed responsibilities in connection with the Dewatering Facilities.  

After consultation with their clients, Plaintiffs’ attorneys rejected that proposal and responded that 

Plaintiffs would only agree to setting aside a maximum of $3.5 million of the settlement funds 

towards funding the proposed GHAD.   

7.  The meeting notes of the plaintiffs’ Landslide Committee dated March 5, 1998, which 

the Santiago Geologic Hazard Abatement District (“SGHAD”) included in its agenda package for 

its September 8, 2022 public meeting (see Exhibit 3, ANA 533 through 535, and see Exhibit 38, 

SGHAD 4773 through 4775) (as well as in its agenda packages for several other meetings it held 

in connection with its proposed assessment in 2022), reflect the proposal for the $8 million GHAD 

allocation that I made back in 1998.  A true and correct copy of ANA 533 through 535 is attached 

to this declaration as Exhibit A.   As set forth in those meeting notes, “The City would like the 

GHAD to be funded at 8 million dollars.”  The meeting notes go on to state: “our attorneys prefer 

that more of the settlement money go into our pockets than be in a hazard abatement district, 

where a future surplus might then be used by the City for other purposes.  Our attorneys have run 

the numbers and say that $3.5 million would pay for pumping, repairs, replacement and 

maintenance for many decades.”   

8.  The City ultimately conceded to plaintiffs’ position to limit the amount of the 

settlement proceeds that would  be directed to the geologic hazard abatement district to $3.5 

million.   

9.  The formation of the SGHAD required a vote be conducted of property owners within 

the proposed boundaries of the SGHAD.  The SGHAD could not be formed if a majority vote of 

the properties, with the voting based upon their assessed values, voted against the formation of the 

SGHAD.  On March 16, 1999, the City Council, after finding that it had not received written 

objections from property owners representing greater than 50 percent of the assessed valuation, 
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passed Resolution No. 99R-50 approving the formation of the SGHAD and appointing an initial 

board of directors. 

10.  The overwhelming majority of the properties within the boundaries of the SGHAD 

were properties that had been owned by Plaintiffs in the Delmonico Lawsuit.  A map showing the 

properties within the boundaries of the SGHAD that had been owned by Plaintiffs in the 

Delmonico Lawsuit was included by the SGHAD in its agenda package for its September 8, 2022 

public meeting (see Exhibit 38, SGHAD 4772) (as well as in its agenda packages for several other 

meetings it held in connection with its proposed assessment in 2022).  A true and correct copy of 

SGHAD 4742 is attached to this declaration as Exhibit B.  

11.  The members of the Board of Directors of the SGHAD were sworn in and held their 

first meeting on March 29, 1999.  I attended that meeting as did attorneys for the SGHAD, and an 

attorney for the Delmonico plaintiffs.  At that meeting, I was asked by one of the Board members 

what the cost was to operate the Dewatering Facilities.  I responded that the cost being paid by the 

City had been approximately $230,000 per year. The Board member responded that the $3.5 

million would not be enough to cover those costs indefinitely. I concurred and indicated that we 

had proposed a larger amount of the settlement go the SGHAD but that had been rejected.  The 

gist of this discussion is reflected in the minutes of the March 29, 1999 SGHAD Board meeting 

(Ex 12, SGHAD 4085 through 4089, at the bottom of page SGHAD 4088).  A true and correct 

copy of the minutes of the March 29, 1999 SGHAD Board meeting as downloaded from the 

SGHAD website is attached to this declaration as Exhibit C. 

12.  The SGHAD Board approved the agreement with the City to receive the $3.5 million 

GHAD Distribution and to take responsibility for the ownership and operation of the Dewatering 

Facilities at its May 10, 1999 meeting. 

I declare under penalty of perjury under the laws of the State of Irvine that the 

foregoing is true and correct. 

Executed this 20th day of January, 2023, at , Irvine. 

 

Michael Rubin 



Landslide Committee Meeting Notes

March 51998
Those attending Mice Clayton Mary Ann Adams Al. Murphy Ed
Muratori Jerry Steiner Pat Panik Bill Stoner and Sid Kanazawa from PM S.

Bill Stoner said that as of last week there had been no re-activation of
a deep slide. He said there are 2 possibilities for this

1. The defective pipe has been removed

2. Dewatering is working

This is despite the fact that we have had more rain this year than in 1993.

The attorneys have had no calls reporting damage from any residents

except in The Covey. It has not yet been determined whether the

current problem on Pegasus is the result of a deep or surface slide. The

man putting in the pumps called the City to tell them they had a problem
in that area and they told him that Pegasus is a private street.

A bulge in the street on Swarthmore has been reported to Ed Muratori but

he has not yet had a chance to investigate this.

At the last status meeting a trial date was set-for Sept. 231998 but

this is only for the inverse condemnation part of the case. This will

involve all homeowners but will not be tried before a jury. Pillsbury

had wanted to try the full case but with selected homeowners such as the

Delmonicos. However the judge thought that would be too complex and

feels he can try the entire inverse condemnation part of the case in 5

days. After that is decided he thinks the rest of the parts of the case

will fall into place. The next meeting with the judge is scheduled for March 23rd.

The judge said that if he can determine the size of the slide then it

might be able to be settled. The independent geologist will testify at

the trial and his findings will carry a good deal of weight. Rutan and

Tucker says the slide only involves 36 houses PMS believes it is much

larger. So far the judge has not allowed the independent geologist to

say anything but our attorneys dont believe he will say it is as large

as Dennis Evans says it is.

A map prepared by Eberhart and Stone depicting what they believe to be

the landslide was shown. Bill Stoner said Eberhart and Stone have been

very careful to label this map limits of surface damage rather than.

landlide boundaries.

Rutan and Tucker say the slide does not go north of Serrano.

Bill thinks our best chance to enlarge the size of the slide will be to

the east and possibly to the Dentons on the other side. The attorneys

EXHIBIT A-1



are happy with the independent geologist he is known to be very honest and exact.

As far as loss ofproperty values this will be less of a factor as time

goes on. If a geological hazard abatement district GHAD is set up
funded and there is no land movement there will probably be no stigma.

Bill says a big part of the Citysmotivation to settle is to keep Jerry

Steiner quiet because of the impact his website has had.

The attorneys feel the City now realizes they are in a lose-lose

situation if the case goes to trial. If they are proven to be at fault

they will have to pay the plaintiffs as well as fund the pumps. If they
win the case they will still have to set up the GHAD.

A maximumof $300000 per year would be needed to pay for the pumps and

maintenance. Of the $18500 per year it currently costs about $105000
has been paid to Eberhart and Stone. So it should be possible to reduce

that yearly figure if someone other than ES were to administer it.

There is an alternative to pumping a tunnel but as clearance is

required the cost $3.5-7 million dollars is prohibitive.

Additionallyrisking liability to other property owners is the biggest problem.

It has been noted that pumps are a band-aid. Engineers said some houses

could be stabilized with vertical caissons which would go into bedrock.

The caissons would be concrete and steel 5 feet in diameter andl60 feet

deep. They would be 10 feet on center. While it is possible to do

this the cost for one house that was studied was estimated to be in

excess of2 million dollars.

The attorneys said the case is now at a critical juncture since people do

not get serious until a trial date is set. With a trial date 6 months

away the Citynow realizes the trial result will not solve the problem

it will simply mean that people will win or lose money. In negotiating

the City focused on the 36 houses they claim are the only ones involved

and would settle for full value. The attorneys noted that it would be

hard to get a hazard abatement district set up if only 36 houses are

involved. If however all 240 houses are involved then the cost could

be spread out since 10 % ofresidents must sign a petition to set up

this district and 51 % of the property value has to vote on it. The City

has floated the idea of buying properties where the repair cost exceeds the value.

The tax implications of settlement amounts are different than a few years

ago it is harder to structure it as tax-free.

EXHIBIT A-2



As of now the Cityhas not offered any settlement money for pain and suffering.

The inverse condemnation part of the case is against the City only and

does not involve any of the other defendants.

The City has offered 11 - 12 million dollars to settle which seems to be

fairly solid and would come from developers SOPACpipe
manufacturersinsurance companies and the City. This was supposed to go
to 25 million but the Citynow feels the judge would not rule against

them. The City would like the GHAD to be funded at 8-million dollars

our attorneys feel it could be adequately funded at about 3.5 million.

They would prefer that more of the settlement money go into our pockets

than be in a hazard abatement district where a future surplus might

then be used by the City for other purposes. Our attorneys have run the

numbers and say that $3.5 million would pay for

pumpingrepairsreplacement and maintenance for many decades. THE
ATTORNEYS WOULD LIKE INPUT FROM COMMITTEE MEMBERS
REGARDING THE GHAD
AMOUNT. IF YOU HAVE ANY THOUGHTS ON THISPLEASE CONTCT THEM.

The attorneys see 2 issues at stake

1. Size of the landslide

2. Cause of the landslide

Ofcourse size is not important if the cause cannot be proven.

6 possible causes

1.MWD 4.irrigation

2.utility trenches 5.plastic pipes

3.rain 6.service leaks from

metersetc.

The last two are now seen as most likely. Investigation is continuing.

Dennis Evans is still looking at water balancemeasuring the amount of

water that comes in and the amount that goes out whiffle accounting for

evaporationtranspiration etc.

Our attorneys think it is possible the judge would decide that this is

indeed a small slide as the City contends but would agree with us that

the City is responsible for causing it which would allow us to collect.

EXHIBIT A-3



Delmonico Plaintiffs

SGHAD 004772

EXHIBIT B



SGHAD 004085

EXHIBIT C-1



SGHAD 004086

EXHIBIT C-2



SGHAD 004087

EXHIBIT C-3



SGHAD 004088

EXHIBIT C-4



SGHAD 004089

EXHIBIT C-5
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF ORANGE 

I am employed by the law office of Rutan & Tucker, LLP in the County of Orange, State 
of California.  I am over the age of 18 and not a party to the within action.  My business address is 
18575 Jamboree Road, 9th Floor, Irvine, CA  92612.  My electronic notification address is 
mmartinez@rutan.com. 

On January 23, 2023, I served on the interested parties in said action the within: 

DECLARATION OF MICHAEL RUBIN 

as stated below: 

Eric J. Benink 
BENINK & SLAVENS, LLP 
8885 Rio San Diego Dr., Ste. 207 
San Diego, CA  92108 
 
E-Mail: eric@beninkslavens.com 

(BY ELECTRONIC TRANSMISSION VIA JAMS ACCESS) by transmitting a true copy 
of the foregoing document(s) to the e-mail addresses set forth above. 

Executed on January 23, 2023, at Irvine, California. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

Marisol Martinez 

 

/s/  Marisol Martinez 

(Type or print name)  (Signature) 

 

X 
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